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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 9th day of March, 1993

JOSEPH DEL BALZO
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10585
V.

REECE S. SAUNDERS,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG MOTI ON TO RECPEN

By nmotion filed February 3, 1993, the Adm nistrator urges
that the Board schedule a hearing on the nerits in this
proceedi ng, in which the Adm nistrator proposed to suspend
respondent’'s airline transport pilot certificate for 90 days for
viol ating 61.58(a) on seven occasions, all over a 1-week period.?

Respondent has not replied. W deny the notion.

's 61.58(a) provides, as pertinent, that no person may act
as pilot in conmand of an aircraft that is type certificated for
nore than one required pilot crewrenber unless he has
satisfactorily conpleted required proficiency or flight checks.
Respondent answered the conplaint, stating that he had been given
the required proficiency check, that he may have been m sl ed that
the check airman was qualified, and that the Adm nistrator was
aware of difficulties at the named airline.
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The Adm nistrator initially issued two orders agai nst
respondent: an order of revocation, docketed as SE-10104; and
this order of suspension, docketed as SE-10585. The
Adm ni strat or sought consolidation of the two cases, and the | aw
judge granted this request, by order dated January 16, 1990. It
appears fromthe docket that respondent appeal ed that deci sion,
but the docket is inconplete and, fromthe materials avail abl e,

it seens that the |aw judge did not rule on that appeal. Thus,
as matters stood as of the date of the hearing, the Adm nistrator
was to proceed with both cases. Indeed, the transcript

ref erences both docket numbers.

In his notion, the Adm nistrator states that "the ALJ
declined to hear the nerits of 10585 pending the outcone of the
hearing [on 10104]." The Admnistrator, therefore, would
characterize what happened at the hearing as 10585 being held in
abeyance, pending resolution of 10104. The problemwth this
argunent, however, is there is nothing in the record to support
it. Although it appears that the |l aw judge nmay have been led to
beli eve (by absence of nention by either party of 10585) that
only one case, 10104, was set for the hearing, and his order only
references that case, we can find no order, witten or oral,
hol di ng 10585 i n abeyance, and the Adm nistrator cites none.

In effect, the Adm nistrator is attenpting here to correct
his failure at the hearing to present any evidence regardi ng the
charges in 10585 or to seek a postponenent of that case -- a
failure respondent was under no duty to rectify. The
Adm ni strator having done neither, we are not inclined to allow
hi mnow to revive the matter because we did not uphold his order
of revocation in 10104.? Good cause for ignoring his omn ssions
has not been shown, and has not even been offered.

The Adm nistrator inplicitly acknow edges his procedural
failure by entitling his notion one to reopen, which assunes a
matter is closed, as opposed to filing a notion to reinstate a
prior schedule.® To |eave no doubt of the status of this case,
we wll, as a strictly mnisterial matter, dism ss the
Adm ni strator's conpl ai nt.

Admi ni strator v. Saunders, NTSB Order EA-3672 (1992). It
is clear that the Adm nistrator woul d not be before us now had we
affirnmed his order of revocation in 10104. NModtion at 2.

W& also note that, while we may be willing to entertain
notions to reopen at any tine, the Admnistrator offers no
i ndi cation, and we can see none, why this notion was filed so
late -- alnmost 5 nonths after our decision.



ACCORDI NAY, IT IS ORDERED THAT:
1. The Adm nistrator's notion to reopen is denied; and
2. The Admi nistrator's order is dismssed.

VOGI, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.



